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Human Rights Justifications and 
Positive Obligations under the European 

Convention of Human Rights*

MARIA NÄÄV**

The European Court of Human Rights’ (ECtHR) jurisprudence regarding posi-
tive obligations generally concerns cases where the State has infringed its posi-
tive obligations through omissions. In the case of Human Rights Justifications, 
the opposite applies; the State has acted and explained its action through human 
rights. Due to the open-ended character of the positive obligations, a distinction 
between the two is only possible in the concrete application of a Human Rights 
Justification in the ECtHR. As the Court’s jurisprudence follows a reversed 
logic, it offers little guidance in determining the legality of a Human Rights 
Justification invoked by a State as an argument for legislation, leaving a gap 
where such arguments are unregulated. At its core, this gap gives rise to a legal 
grey zone wherein Contracting States may rely on positive obligations to jus-
tify their actions and decisions, while simultaneously evading judicial scrutiny 
under the very same obligations, severely challenging the State’s accountability 
and transparency.

1. Introduction

Human Rights Justifications arise when States invoke human rights to explain 
and defend their decisions and actions. A well-established body of case law 
exists within the framework of the European Convention on Human Rights 
(ECHR or Convention) concerning states’ positive obligations. This requires 
states to take measures to ensure individuals’ rights under the Convention and 
jurisprudence of the European Court of Human Rights’ (ECtHR or Court) typi-
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cally in cases where the State has failed to act, thereby neglecting its positive 
obligations. The situation is the reverse in the context of Human Rights Justifi-
cations; the State has taken action and justified or defended its conduct through 
the invocation of human rights.

When a state uses human rights to explain or defend an action, the question 
of whether this explanation or defence is based in the state’s positive obliga-
tions under a human rights instrument arises. If so, can it still be classified as a 
Human Rights Justification? As analysed below, a problem with positive obli-
gations under the Convention is that they appear to be open-ended.1 The broad 
and open interpretations of the Convention rights, together with the reservations 
by the Court with regards to the margin of appreciation together create legal 
uncertainty, entailing both limitations and possibilities for the future evolution 
of the doctrine of positive obligations. Laurens Lavrysen argues for example 
that the Court is inconsistent in its approach to positive obligations, on the one 
hand arguing that the positive obligations are to be regarded as “exceptional”, 
and on the other as “inherent” in the Convention.2 Human rights justifications 
and states’ compliance with positive obligations share the qualitative character-
istic of encompassing situations in which the state acts proactively. This article 
examines the relationship between these concepts and seeks to answer the ques-
tion of whether, within the framework of the Convention system, they can be 
distinguished before the Court and in national legislative processes.

The first part of this article addresses the doctrine of positive obligations 
under the Convention as developed by the Court. It begins with a historical 
account of the doctrine’s establishment, a description of the Court’s approach to 
the relationship between negative and positive rights. It then provides an account 
of the legal method deployed by the Court in its jurisprudence – comprising of 
principles and tests, principles of knowledge, proximity, effectiveness, balanc-
ing tests and margin of appreciation – that the Court has come to rely on when 
dealing with positive obligations. Finally, the Court’s approach to delineating 
general conceptual boundaries of positive obligations is described. The second 
part of the article examines whether it is possible to distinguish between human 
rights justifications and positive obligations when the state, in a domestic leg-
islative process, invokes positive obligations as an overarching argument for 
the enactment of legislation. This is illustrated through a legislative prepara-
tory work relating to a recently adopted Swedish law introducing preventive 
exclusion orders. The concluding analysis explores the extent to which positive 

1	 Alastair Mowbray, The Development of Positive Obligations under the European Convention 
on Human Rights by the European Court of Human Rights 3 (Hart Publ’g 2004); Laurens 
Lavrysen, Human Rights in a Positive State: Rethinking the Relationship between Positive and 
Negative Obligations under the European Convention on Human Rights 47 (Intersentia 2016).

2	 Laurens Lavrysen, Human Rights in a Positive State: Rethinking the Relationship between 
Positive and Negative Obligations under the European Convention on Human Rights 241 
(Intersentia 2016).
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obligations and human rights justifications can be distinguished at the European 
and national levels, and how the inability to draw such a distinction raises issues 
of state accountability and transparency.

2. The Doctrine of Positive Obligations 
as Developed by the ECtHR

Civil and political human rights “have long been understood as providing pro-
tection for individual freedom against an intrusive State.”3 In the traditional 
narrative, the state was expected to undertake a variety of actions, but these 
were considered to belong to the political sphere rather than deriving from legal 
obligation.4 The Convention, considered to mainly contain such rights, was 
therefore considered to be ”mainly concerned with setting limits on the ability 
of state authorities to interfere with individual rights.”5 However, this view is 
since long abandoned with regards to the Convention. Instead, the view that the 
role of the state is ”Janus-faced” is now firmly established, meaning that a right 
in the ECHR not only can be affected by way of actions of the state (negative 
obligations) but also by way of its inactions, and that the state should be respon-
sible also for the latter because ”only the State can supply what is needed for 
an individual to fully enjoy her human rights” (positive obligations).6 Thus, in 
the European discourse, the State acts as principal protector and guarantor for 
the protection of human rights in order for the fundamental rights to assume the 
function that is expected of them in a modern society.7 Or to put it simply, posi-
tive obligations require the State to actively protect human rights.

3	 Sandra Fredman, Human Rights Transformed 1 (Oxford Univ. Press 2008); see Dimitris Xenos, 
The Positive Obligations of the State under the European Convention of Human Rights 36 
(Routledge 2012) (describing this as “the classical liberal view of non-interference”).

4	 Sandra Fredman, Human Rights Transformed 1 (Oxford Univ. Press 2008); Laurens Lavrysen, 
Human Rights in a Positive State: Rethinking the Relationship between Positive and Negative 
Obligations under the European Convention on Human Rights 2 (Intersentia 2016).

5	 Keir Starmer, Positive Obligations under the Convention, in Understanding Human Rights 
Principles 139 (J. Lowell and J. Cooper eds., Hart Publ’g 2001); Laurens Lavrysen, Human 
Rights in a Positive State: Rethinking the Relationship Between Positive and Negative Obliga-
tions Under the European Convention on Human Rights 2 (Intersentia 2016).

6	 Sandra Fredman, Human Rights Transformed 1 (Oxford Univ. Press 2008); Jill Marshall, Per-
sonal Freedom Through Human Rights Law? 44 (Brill 2009); Brice Dickson, Positive Obliga-
tions and the European Convention of Human Rights, 61 N. Ir. Legal Q. 203 (2010); Laurens 
Lavrysen, Human Rights in a Positive State: Rethinking the Relationship Between Positive and 
Negative Obligations Under the European Convention on Human Rights 3 (Intersentia 2016).

7	 Dimitris Xenos, Positive Obligations of the State Under the European Convention of Human 
Rights 35–36 (Taylor and Francis 2012) (Routledge Research in Human Rights Law). 
Giorgio Maliverni, Les Fonctions des Droits Fondamentaux dans la Jurisprudence de la Com-
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The Court has been the driving force in the evolution of positive obligations 
under the Convention. Rather than deriving from a jurisprudential theoretical 
debate, the doctrine of positive obligations is essentially constituted by judge-
made opus or structure set forth by the Court.8 The Court is the important actor, 
and its case-law the primary source to grasp the evolution and content of the 
positive obligations under the Convention. As a result, the existing jurispru-
dential debate on positive obligations is being held in the technical language 
of European Human Rights law and not connected to any certain theoretical 
base.9 The Court has explicitly refused ‘to develop a general theory of the posi-
tive obligations which may flow from the Convention’.10 Neither has the Court 
attempted to develop a uniform definition of positive obligations, any general 
analytical framework for reviewing when these obligations can set in motion 
nor the scope they may have. It is therefore not a fruitful endeavour to begin 
this work with an attempt to conceptually define the positive obligations of the 
Convention. Instead, the evolution of positive obligation in the Court’s case 
law is set out, after which some general conclusions regarding the typologies of 
positive obligations and how they can be related to the concept of Human Rights 
Justifications are drawn.

The starting point for the development of the positive obligations under the 
Convention is the 1968 Belgian Linguistics Case. The case concerned the right 
to education and the Court held that: “it cannot be concluded from [the nega-
tive formulation of this right] that the State has no positive obligation to ensure 
respect for such a right as is protected by Article 2 of the Protocol”, which led to 
the conclusion that the State was under an obligation to (actively) ensure official 
recognition of an education that an individual had completed.11 A little more 
than ten years later, the Court consolidated and further explained the dynamics 

mission et la Cour Européennes de Droits de l’Homme, in Im Dienst an der Gemeinschaft 
539–541(W. Haller et al. eds., Helbing and Lichtenhahn 1989).

8	 The fact that the development of positive obligations is judge-made, rather than deriving from a 
theoretical base is reflected in the jurisprudential body on the positive obligations, see Dimitris 
Xenos, Positive Obligations of the State Under the European Convention of Human Rights 40 
(Taylor and Francis 2012) (Routledge Research in Human Rights Law); Laurens Lavrysen, 
Human Rights in a Positive State: Rethinking the Relationship Between Positive and Negative 
Obligations Under the European Convention on Human Rights 3 (Intersentia 2016).

9	 Dimitris Xenos, Positive Obligations of the State Under the European Convention of Human 
Rights 39–41 (Taylor and Francis 2012) (Routledge Research in Human Rights Law); Laurens 
Lavrysen, Human Rights in a Positive State: Rethinking the Relationship Between Positive and 
Negative Obligations Under the European Convention on Human Rights 3 (Intersentia 2016).

10	 Plattform “Ärzte für das Leben” v. Austria, App. No. 10126/82, § 31 (Eur. Ct. H.R. June 21, 
1988). The Court generally eschews abstract theorizing. Alastair Mowbray, The Creativity of 
the European Court of Human Rights, 5 Hum. Rts. L. Rev. 57, 61 (2005); Vladislava Stoyanova, 
Positive Obligations under the European Convention on Human Rights: Within and Beyond 
Boundaries 2 (Oxford University Press 2023).

11	 Case Relating to Certain Aspects of the Laws on the Use of Languages in Education in Belgium 
v. Belgium, Apps. Nos. 1474/62 et al., § 3 (Eur. Ct. H.R. Plenary, July 23, 1968).
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of positive obligations through two judgements, Marckx v. Belgium and Airey 
v. Ireland. In the Marckx case, which concerned “illegitimate” and “legitimate” 
children’s rights in family law, the Court articulated the positive obligations 
under Article 8 of the Convention: “the object of [Article 8] is ‘essentially’ that 
of protecting the individual against arbitrary interference by the public authori-
ties […]. Nevertheless it does not merely compel the State to abstain from such 
interference: in addition to this primarily negative undertaking, there may be 
positive obligations inherent in an effective ‘respect’ for family life.”12

The applicant in Airey v. Ireland, who wished to obtain a marital separation 
through the judicial course available to her under Irish law, had abandoned her 
application because of the lack of legal aid in Ireland at the time. Before the 
Court, the applicant argued that the State had violated Article 6 of the Conven-
tion, as it had not made an effective remedy available to her. The Court accepted 
her complaint, through the classic wording: “the Convention is intended to guar-
antee not rights that are theoretical or illusory but rights that are practical and 
effective”.13

After the Airey and Marckx cases, several cases developing the field of posi-
tive obligations followed.14 For example, in X and Y v. the Netherlands, the 
Court extended the doctrine of positive obligations to also requiring states to 
adopt measures that apply horizontally: “These obligations may involve the 
adoption of measures designed to secure respect for private life even in the 
sphere of the relations of individuals between themselves.”15 The Court has 

12	 Marckx v. Belgium, App. No. 6833/74, § 31 (Eur. Ct. H.R. June 13, 1979). Article 8 ECHR, 
that guarantees the respect of “private life” accounts by far for the most positive obligations 
claims due to the broadness of the terms “respect” and “private life”, see Dimitris Xenos, Posi-
tive Obligations of the State Under the European Convention of Human Rights 46 (Taylor and 
Francis 2012) (Routledge Research in Human Rights Law); Luzius Wildhaber, The European 
Court of Human Rights in Action, 21 R.L.R. 83, 84 (2004) where the author states that: ”In a 
dynamic instrument Article 8 has proved to be the most elastic provision.”

13	 Airey v. Ireland, App. No. 6289/73, § 24 (Eur. Ct. H.R. Oct. 9, 1979). 32 Eur. Ct. H.R. (Series A) 
305 (1979).

14	 See for example Young, James and Webster v. United Kingdom, Apps. Nos. 7601/76 and 7806/77 
(Eur. Ct. H.R. Aug. 13, 1981); Sigurður A. Sigurjónsson v. Iceland, App. No. 16130/90 (Eur. 
Ct. H.R. June 30, 1993); Verein gegen Tierfabriken v. Switzerland (VgT), App. No. 24699/94 
(Eur. Ct. H.R. June 28, 2001); Odièvre v. France (GC), App. No. 42326/98 (Eur. Ct. H.R. 
Feb. 13, 2003); Assanidze v. Georgia (GC), App. No. 71503/01 (Eur. Ct. H.R. Apr. 8, 2004); 
Rees v. United Kingdom, App. No. 9532/81 (Eur. Ct. H.R. Oct. 17, 1986); Cossey v. United 
Kingdom, App. No. 10843/84 (Eur. Ct. H.R. Sept. 27, 1990); X, Y and Z v. United Kingdom, 
App. No. 21830/93 (Eur. Ct. H.R. Apr. 22, 1997); B v. France, App. No. 13343/87 (Eur. Ct. H.R. 
Mar. 25, 1992); Sheffield and Horsham v. United Kingdom, Apps. Nos. 22985/93 and 23390/94 
(Eur. Ct. H.R. July 30, 1998); Christine Goodwin v. United Kingdom (GC), App. No. 28957/95 
(Eur. Ct. H.R. July 11, 2002); M.C. v. Bulgaria, App. No. 39272/98 (Eur. Ct. H.R. Dec. 4, 2003).

15	 X and Y v. Netherlands, App. No. 8978/80, § 23 (Eur. Ct. H.R. Mar. 26, 1985). For a Swedish 
example, see Söderman v. Sweden, App. No. 5786/08, (Eur. Ct. H.R. Nov. 12, 2013).
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made a distinction between substantive and procedural positive obligations.16 
The former are those that require the State to provide basic measures for the full 
enjoyment of the Convention rights. Such measures could be legislative (for 
example establishing rules governing police intervention or the legal recogni-
tion of transsexuals).17 The latter are those that require the State to establish 
domestic procedures that provide procedural protection of the individual’s con-
vention rights and sufficient remedy for any rights violations.18 However, the 
distinction between substantial and procedural positive obligations is in practice 
not always clear and has been contested in the literature for both being hard to 
withhold and for not being sufficiently specific.19 Furthermore, the interplay 
in the Court’s jurisprudence between the substantial and procedural positive 
obligations is complex and when the Court applies a combination of the two it 
broadens the scrutiny of the Court.20

Another central distinction in the Convention which in practice is not always 
easy to maintain is between positive and negative obligations, the Court has 
on several occasions held that: “the boundaries between the State’s positive 
and negative obligations under this provision do not lend themselves to precise 
definition”.21 In the Powell and Ryner v. the United Kingdom regarding noise 
levels from London Heathrow Airport that the applicants alleged constituted a 
violation of their private life as secured by Article 8 of the Convention, the Court 
refused to decide upon the applicants were alleging a breach of a negative or 
positive obligation as: “Whether the present case be analysed in terms of a posi-
tive duty on the State to take reasonable measures to secure the applicants rights 
under paragraph 1 of Article 8 or in terms of ‘interference by a public author-

16	 Öneryıldız v. Turkey (GC), App. No. 48939/99, §§ 97–99 (Eur. Ct. H.R. Nov. 30, 2004).
17	 See for example Makaratzis v. Greece, App. No. 50385/99 (Eur. Ct. H.R. Dec. 20, 2004); Rees 

v. United Kingdom, App. No. 9532/81 (Eur. Ct. H.R. Oct. 17, 1986).
18	 Jean-François Akandji-Kombe, Positive Obligations Under the European Convention on 

Human Rights: A Guide to the Implementation of the European Convention on Human Rights 
16 (Council of Eur., Human Rights Handbook No. 7, 2007); Laurens Lavrysen, Human Rights 
in a Positive State: Rethinking the Relationship Between Positive and Negative Obligations 
Under the European Convention on Human Rights 47–49 (Intersentia 2016).

19	 Jean-François Akandji-Kombe, Positive Obligations Under the European Convention on 
Human Rights: A Guide to the Implementation of the European Convention on Human Rights 
16–17 (Council of Eur., Human Rights Handbook No. 7, 2007); Vladislava Stoyanova, Human 
Trafficking and Slavery Reconsidered 449 (Ph.D. dissertation, Lund Univ. 2015).

20	 Tanis and Others v. Turkey, App. No. 65899/01 (Eur. Ct. H.R. Aug. 2, 2005); Kurt v. Turkey, 
App. No. 24276/94 (Eur. Ct. H.R. May 25, 1998); Jean-François Akandji-Kombe, Positive 
Obligations Under the European Convention on Human Rights: A Guide to the Implementation 
of the European Convention on Human Rights 16–17 (Council of Eur., Human Rights Hand-
book No. 7, 2007).

21	 See for example Keegan v. Ireland, App. No. 16969/90, § 49 (Eur. Ct. H.R. Apr. 19, 1994); 
Hokkanen v. Finland, App. No. 19823/92, § 55 (Eur. Ct. H.R. Aug. 24, 1994).
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ity’ to be justified in accordance with paragraph 2, the applicable principles are 
broadly similar”.22

In some cases, the Court has reclassified an alleged breach of a negative obli-
gation to a positive one.23 There is also the case when the State’s abstention and 
action coexist in the State’s conduct. For example, in Keegan v. Ireland, when 
a biological father was given insufficient support in domestic law and the State 
at the same time actively participated in the adoption of his child through its 
domestic authorities.24 The view that negative and positive obligations in prac-
tice overlap is also reflected in the literature.25 Laurens Lavrysen, for example, 
argues that the distinction between positive and negative obligations is not suf-
ficiently clear cut and proposes that the boundaries between them should be 
explained as sliding scales, especially in active States as of today.26

Thirdly, the development of the positive obligations has implications for the 
traditional distinction between negative (political and civil) rights and positive 
(economic and social) rights in the Convention. In Airey, the Court held that 
providing free legal aid (which it regarded as a condition so that the rights under 
Article 6 of the Convention could be fully exercised) in fact entailed recognis-
ing an individual an economic and social right (a positive right). This because 
“whilst the Convention sets forth what are essentially civil and political rights, 
many of them have implications of a social or economic nature”. Therefore, 
the division between on the one hand political and civil rights and on the other 
economic and social rights was overrun by the Court, arguing that there is “no 
water-tight division” between the two spheres.27

The Court’s jurisprudence on positive obligations is diverse. Positive obli-
gations appear open-ended and neat analytical distinctions seem difficult to 

22	 Powell and Rayner v. United Kingdom, App. No. 9310/81, § 41 (Eur. Ct. H.R. Feb. 21, 1990).
23	 Cossey v. United Kingdom, App. No. 10843/84 (Eur. Ct. H.R. Oct. 27, 1990).
24	 Keegan v. Ireland, App. No. 16969/90 (Eur. Ct. H.R. Apr. 19, 1994).
25	 Jean-François Akandji-Kombe, Positive Obligations Under the European Convention on 

Human Rights: A Guide to the Implementation of the European Convention on Human Rights 
12 (Council of Europe, Human Rights Handbook No. 7, 2007).

26	 “Given the established difficulties in distinguishing between ‘public authorities’ and private 
entities and between State action and State inaction/omission, the answer can only be a nega-
tive one. While both distinctions are presented as neutral and natural ones, they are in fact con-
structed ones, based on normative considerations which are typically left implicit, let alone jus-
tified. Reasonable disagreement concerning underlying normative considerations easily allows 
positive obligations cases to be considered as involving negative obligations instead, or the 
other way around. More generally, since the boundaries between both underlying distinctions 
are not watertight – they are in fact more appropriately considered in terms of a sliding scale – 
the distinction between positive and negative obligations is susceptible to manipulation.” Lau-
rens Lavrysen, Human Rights in a Positive State: Rethinking the Relationship Between Positive 
and Negative Obligations Under the European Convention on Human Rights 303 (Intersentia 
2016).

27	 Airey v. Ireland, App. No. 6289/73, § 26 (Eur. Ct. H.R. Oct. 9, 1979).
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maintain.28 As stated above, the Court’s case law shows that it has not set any 
conceptual limitations for its interference other than the conceptual limitations 
set forth in the Convention rights, which often are interpreted in equally broad 
terms.29 It is rather unclear how far-reaching the positive obligations may be and 
under which circumstances they are activated. According to Vladislava Stoya-
nova, this is so especially given how difficult it is to draw the boundaries of state 
responsibility for omissions.30 As a critique of this openness, it has been noted 
that the Court’s approach to positive obligations is incoherent, even arbitrary, 
failing to meet requirements of certainty and predictability.31 Dimitris Xenos, 
for example, argues that positive obligations can be claimed everywhere.32 
However, this does not mean that the positive obligations are unlimited. In order 
to limit the scope of the positive obligations (and for reviewing compliance), 
the Court has come to heavily rely on a legal method, consisting of principles 
and tests; principles of knowledge, proximity, effectiveness, balancing tests and 
margin of appreciation.33

3. Human Rights Justifications, Negative and Positive 
Obligations in the Swedish Legislative Process

The uncertainty of the scope and the open-ended character of the positive obliga-
tions within the European Convention system is in a peculiar way also reflected 
(or used) in the Swedish legislative drafting process. By way of example, it 
is manifested in a recent legislative proposal aiming to introduce preventive 

28	 Laurens Lavrysen, Human Rights in a Positive State: Rethinking the Relationship Between 
Positive and Negative Obligations Under the European Convention on Human Rights 346 
(Intersentia 2016).

29	 Dimitris Xenos, Positive Obligations of the State Under the European Convention of Human 
Rights 38 (Taylor and Francis 2012) (Routledge Research in Human Rights Law); Laurens 
Lavrysen, Human Rights in a Positive State: Rethinking the Relationship Between Positive 
and Negative Obligations Under the European Convention on Human Rights 346 (Intersentia 
2016).

30	 Vladislava Stoyanova, Positive Obligations Under the European Convention on Human Rights: 
Within and Beyond Boundaries 2 (Oxford Univ. Press 2023).

31	 Monica Hakimi, State Bystander Responsibility, 21 European Journal of International Law 
341, 349 (2012); Pieter van Dijk, “Positive Obligations” Implied in the European Convention 
on Human Rights: Are the States Still the “Masters” of the Convention? in The Role of the 
Nation-State in the 21 st. Century 17, 22 (M. Castermans-Holleman et al. eds., Kluwer 1998).

32	 Dimitris Xenos, Positive Obligations of the State Under the European Convention of Human 
Rights 38 (Taylor and Francis 2012) (Routledge Research in Human Rights Law).

33	 Laurens Lavrysen, Human Rights in a Positive State: Rethinking the Relationship Between 
Positive and Negative Obligations Under the European Convention on Human Rights 131–33 
(Intersentia 2016).
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exclusion (restraining) orders in certain areas in Sweden as a part of the current 
Government’s war on gang criminality.34

From an international comparison, the Swedish legislative process stands out 
due to its emphasis on the preparatory phase of legislative drafting.35 This pre-
paratory phase, materialized through committees and inquiries, is regarded as a 
central component of the Swedish administrative tradition and has played a key 
role in the development of the Swedish welfare state.36 Moreover, the require-
ments for legislative preparation constitute a fundamental aspect of the Swed-
ish constitutional framework.37 Through the preparatory procedures embedded 
in the Swedish system of official inquiries (such as commissions, committee 
work, the Council on Legislation (Swe. Lagrådet), and the consultation proce-
dure (Swe. remissinstitutet)), the Swedish public and constitutional system has 
established mechanisms aimed at ensuring that legislation is of high quality, 
legally certain, and effective.38 These preparatory requirements are also codified 
in various parts of the Swedish legal order, most notably in Chapter 7, Section 2 
of the Instrument of Government (Swe. regeringsformen (1974:152)), which 
stipulates in its first sentence that, in preparing government matters, the Govern-
ment shall obtain the necessary information and opinions from relevant public 
authorities. This provision is generally perceived as the ultimate expression of 
a historically grounded general principle of legislative preparation, which is 
reflected in several areas of Swedish public law.39 It is also within this prepara-
tory framework that the legislature typically assesses whether proposed legisla-
tion is compatible with Sweden’s international obligations, including its compli-
ance with the ECHR.

In the recent legislative proposal regarding preventive exclusion orders, the 
Swedish Government made such an assessment. The legislation provides that 
an individual may be subject to an exclusion order, barring their presence in 
public spaces within a specified area, including school premises or comparable 

34	 Sweden, Prop. 2023/24:57, Preventive Exclusion Orders [Government Bill].
35	 Olof Petersson, Rational Politics: Commissions of Inquiry and the Referral System in Sweden, 

in The Oxford Handbook of Swedish Politics 650 (Jon Pierre ed., Oxford Univ. Press 2015). 
(“[the] Swedish system stands out because of its strong emphasis on the preparatory stages. 
Considerable time and effort is spent on investigations and discussions before a policy proposal 
becomes a government bill”).

36	 Göran Sundström, Speaking Truth to Power – ett hotat ideal?, SvJT 2020, at 53 (Swed. J. L.); 
Olof Ruin, Det statliga kommittéväsendet, in Festskrift till Johan Hirschfeldt 445, 445–54 
(Sten Heckscher and Anders Eka editors, Iustus Förlag 2008); Olof Petersson, Rational Poli-
tics: Commissions of Inquiry and the Referral System in Sweden, in The Oxford Handbook of 
Swedish Politics 650 (Jon Pierre ed., Oxford Univ. Press 2016).

37	 Henrik Wenander, Universiteten och de juridiska fakulteterna som remissinstanser, SvJT (Swed. 
J. L.) 2020, at 39–40.

38	 Henrik Wenander, Universiteten och de juridiska fakulteterna som remissinstanser, SvJT (Swed. 
J. L.) 2020, at 39–40.

39	 Henrik Wenander, Universiteten och de juridiska fakulteterna som remissinstanser, SvJT (Swed. 
J. L.) 2020, at 40–42.
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outdoor areas adjacent to preschools and after-school care facilities, where the 
individual knowingly facilitates the commission of criminal acts by a group 
in that area, and where there is a risk of the use of firearms or explosives. An 
exclusion order may also be imposed on individuals who, in any other manner, 
promote criminal activity that is liable to seriously undermine public safety or 
creates fear among the general public. An expulsion order can also be issued to 
children over fifteen years old.40

The proposal as to legislation on preventive exclusion orders is motivated 
through Human Right Justifications, first and foremost through Sweden’s posi-
tive obligations under the ECHR. The Government states that:

Article 8 of the European Convention on Human Rights not only gives rise to negative obligations 
on the part of the State to refrain from unjustified interferences with individuals’ rights but also 
entails positive obligations to ensure that individuals are afforded protection of their rights against 
interference by other private parties. This means, for instance, that the State may, in certain circum-
stances, be required to introduce criminal law provisions to protect individuals from infringements 
of their rights by other private actors. It also entails a duty on the part of the State to ensure that 
criminal offences are capable of being effectively investigated in such cases.41

The Government refers to the horizontal effect and protection of the ECHR, a 
doctrine developed by the Court, established already in the X and Y case, one of 
the four landmark cases introducing the doctrine of positive obligations.42 The 
doctrine aims to realize a certain degree of horizontal effect through imposing 
positive obligations on States in order to ensure the protection of Convention 
rights also between private parties.43 For a horizontal case to be admissible, the 
cases must be “verticalized”, as Article 34 of the ECHR states that individual 
applications must be directed against one of the High Contracting parties. The 
“verticalization” requires that a private actor first must bring a procedure against 
another actor before the domestic courts. It is only upon the exhaustion of such 
a process that an individual may lodge an application before the Court, with the 
State as the respondent, pursuant to Article 34 and 35 of the ECHR.44

40	 Sweden, Prop. 2023/24:57, Preventive Exclusion Orders [Government Bill], at 1.
41	 The fact that the proposed legislation is to include children over fifteen year old is also moti-

vated through Human Rights Justifications. The Government relies on the Convention of the 
Rights of the Child in this case, arguing that Articles 19, 33 and 36 demands the contracting 
states to take such actions as the proposed legislation. See, Sweden, Prop. 2023/24:57, Preven-
tive Exclusion Orders [Government Bill] 16–17.

42	 Cecilia Loven, “Verticalised” Cases Before the European Court of Human Rights Unravelled: 
An Analysis of Their Characteristics and the Court’s Approach to Them, Neth. Q. Hum. Rts. 38, 
246 (2020).

43	 Janek Gérard, European Convention on Human Rights: Cases, Materials, Commentary 222 
(Cambridge Univ. Press 2014).

44	 Cecilia Loven, “Verticalised” Cases Before the European Court of Human Rights Unravelled: 
An Analysis of Their Characteristics and the Court’s Approach to Them, Neth. Q. Hum. Rts. 38, 
246 (2020).
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The Government is right in that interpersonal harm between individuals (to 
the extent they infringe with the rights protected in the Convention) consti-
tutes a horizontal relationship in which the State is under positive obligations to 
ensure protection, typically through the criminalization of such conduct and that 
the criminal legal framework is effectuated in practice.45 However, the Court’s 
rich case law regarding positive obligations through criminal law in horizontal 
relationships is generally concerned with cases where the relevant legislations 
contain gaps or have other shortcomings, or when the regulatory framework is 
not effective through lack of enforcement or implementation.46

The doctrine established by the Court regarding positive obligations through 
criminal legislation, however, offers limited guidance in the Swedish example 
above. This is due to two overarching reasons, the second of which will be 
addressed below. The first is that the Court’s case law in this area typically con-
cerns omissions, shortcomings, or gaps in domestic legislation and its applica-
tion or implementation. In the example above, no such omission, deficiency, or 
gap is at issue. Rather, the positive obligations are invoked as a justification for 
legislative action. While this approach is, in principle, consistent with the logic 
of positive obligations – which generally require the State to take active mea-
sures –the Swedish Government’s use of it poses certain inherent challenges at 
a systemic level. This because what the Government does is to take a horizontal 
relationship and verticalise it in advance, thus taking the same position as an 
individual would do in a process before the Court, when the national legislation 
has been tried in domestic courts. Although the States Human Rights Justifica-
tion in this case does not hinder an individual to complain to the Court that 
the proposed legislation infringes with their freedom of movement, the use of 
a positive obligation as a reason for the legislation risks pacifying the domes-
tic courts as the Government already proclaimed the legislation to be a conse-
quence of a positive obligation. Finally and perhaps most importantly, the case 
law on the positive obligations through criminal law follows a reversed logic 
from the Human Rights Justifications, it deals with state omissions, legislative 
gaps or shortcomings, under-implementation or lack of effective application, 
not the limits of what the State can argue is a positive obligation, when tak-
ing action.47 Such limits can, as will be elaborated further below, only be tried 

45	 Janek Gérard, European Convention on Human Rights: Cases, Materials, Commentary 224–25, 
228–29 (Cambridge Univ. Press 2014).

46	 Janek Gérard, European Convention on Human Rights: Cases, Materials, Commentary 225, 
228–29 (Cambridge Univ. Press 2014); M.C. v. Bulgaria, App. No. 39272/98 (Eur. Ct. H.R. 
Dec. 4, 2003); Lopes de Sousa Fernandes v. Portugal (GC), App. No. 56080/13 (Eur. Ct. H.R. 
Dec. 19, 2017).

47	 Opuz v. Turkey, App. No. 33401/02, §§ 138–39 (Eur. Ct. H.R. June 9, 2009); Siliadin v. France, 
App. No. 73316/01, § 89 (Eur. Ct. H.R. July 26, 2005); Rantsev v. Cyprus and Russia, App. No. 
25965/04, §§ 284–85 (Eur. Ct. H.R. Jan. 7, 2010); L.E. v. Greece, App. No. 71545/12, §§ 64–65 
(Eur. Ct. H.R. Jan. 21, 2016); O’Keeffe v. Ireland (GC), App. No. 35810/09, § 148 (Eur. Ct. 
H.R. Jan. 28, 2014); Members of the Gldani Congregation of Jehovah’s Witnesses and 4 Others 
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in relation to an infringement of a negative right by the Court, in this case the 
freedom of movement as protected in Article 2 of Protocol No. 4 and possibly 
Article 8 of the ECHR. Accordingly, no clear principled boundaries can be iden-
tified ex ante.

The second reason is that although not explicitly stated, the reference to posi-
tive obligations through criminal legislation may also serve as a ground for 
considering the proposed legislation a permissible limitation to the freedom of 
movement under Article 2 of Protocol No. 4 to the ECHR, insofar as the protec-
tion of the rights of others constitutes a legitimate aim for such restrictions. As 
the proposed legislation constitutes a clear infringement with the freedom of 
movement, protected in the Swedish constitution as well as in the ECHR, the 
Government addresses the question of whether the proposed preventive exclu-
sion orders constitute permissible limitations of the freedom of movement as 
protected in Article 2 of Protocol No. 4 of the ECHR.48

Arguing that the proposed legislation is a permitted restriction of the freedom 
of movement as codified in the ECHR, the Government undertakes a neat legal 
discussion around the limitation of the negative obligation. The Government 
engages in the Court’s case law regarding the provision, provides examples from 
several judgments and discusses requirements such as proportionality through 
length of the exclusion order and the possibility to have the order appealed, 
which are requirements formulated by the Court for limitations in order to be 
permissible. Or to put it in other words, the Government treats the negative 
obligation as the legal rule it is in this case.49

The treatment of the negative obligation is in sharp contrast to the treatment 
of the positive obligation in this case. While (as described above) the negative 
obligation is treated as a proper legal rule and the Government thus applying 
legal method to argue for the permissibility of the limitation of it, the positive 
obligation (the prevention and investigation of crime in this case) is presented 
with complete absence of a legal discussion of the content of the positive obli-
gation and a complete lack of references to case law regarding the obligation. 
Thus, the positive obligation is used as an overarching argument, opening the 
field to take measures, or in other words, it is used to justify the State’s action 
in this respect and not to give the positive obligation substance. This conclu-
sion is further supported by the fact that the reference to the positive obligation 
directly follows a paragraph in which the Government acknowledges that the 

v. Georgia, App. No. 71156/01, §§ 133–34 (Eur. Ct. H.R. May 3, 2007); Begheluri and Others 
v. Georgia, App. No. 28490/02, §§ 97–98 (Eur. Ct. H.R. Oct. 7, 2014); Karaahmed v. Bulgaria, 
App. No. 30587/13, §§ 93–94 (Eur. Ct. H.R. Feb. 24, 2015).

48	 This issue was also addressed by several bodies during the consultation, such as Civil Society 
actors, one Court of Appeal, one District Court, one legal Faculty, the Ombudsam for the Chil-
dren, the National Human Rights Institute and the Swedish Bar Association, see Sweden, Prop. 
2023/24:57, Preventive Exclusion Orders [Government Bill], at 21.

49	 Sweden, Prop. 2023/24:57, Preventive Exclusion Orders [Government Bill], 25–26.
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proposed legislation entails a restriction on the right to freedom of movement.50 
The positive obligation is therefore not treated as an autonomous, substantive 
right, but rather as a form of general counterweight to the interference with 
fundamental rights that the legislative proposal entails, and in the end, serves as 
Human Rights Justification. The lack of serious engagement with the substance 
of the positive obligation through criminal legislation is especially troublesome 
as there is no engagement with proportionality.

4. Conclusion

What conclusions can be drawn from this brief overview of the development of 
positive obligations under the Convention and its impact for the national legal 
systems when we approach the relationship between positive obligations under 
the Convention and the concept of Human Rights Justifications? Vladislava 
Stoyanova has noted that the problem with positive obligations is that ‘their 
proper scope appears open-ended’ and the Court ‘does not set general con-
ceptual limitations’ for its interventions in developing them.51 Furthermore, as 
briefly explained above, the Convention States are left to choose the appropri-
ate means of ensuring compliance with the Convention of its own territory as a 
general rule.52 This is especially true in the case of positive obligations, as the 
Court when reviewing them generally is obliged to intervene in the domestic 
authorities and national legal systems. Therefore, the Court will seek not to 
“impose an impossible or disproportionate burden on the authorities”, and the 
margin of appreciation is therefore wider in the case of positive obligations than 
negative ones.53 For the relationship between positive obligations and Human 

50	 Sweden, Prop. 2023/24:57, Preventive Exclusion Orders [Government Bill], 1–16.
51	 Vladislava Stoyanova, Positive Obligations Under the European Convention on Human Rights: 

Within and Beyond Boundaries 2 (Oxford Univ. Press 2023).
52	 See Stjerna v. Finland, App. No. 18131/91, § 39 (Eur. Ct. H.R. Oct. 25, 1994), in which the 

Court states that “The Court’s task is not to substitute itself for the competent Finnish authori-
ties in determining the most appropriate policy for regulating changes of surnames in Finland”. 
Moreover, the Grand Chamber stated in Hatton and Others v. United Kingdom (GC), App. 
No. 36022/97, § 97 (Eur. Ct. H.R. July 8, 2003): “the Court reiterates the fundamentally sub-
sidiary role of the Convention. The national authorities have direct democratic legitimation and 
are better placed than an international court to evaluate local needs and conditions. In matters 
of general policy, on which opinions within a democratic society may reasonably differ widely, 
the role of the domestic policymaker should be given special weight”. See also Jean-François 
Akandji-Kombe, Positive Obligations Under the European Convention on Human Rights: A 
Guide to the Implementation of the European Convention on Human Rights 16 (Council of 
Eur., Human Rights Handbook No. 7, 2007).

53	 Jean-François Akandji-Kombe, Positive Obligations Under the European Convention on 
Human Rights: A Guide to the Implementation of the European Convention on Human Rights 
18 (Council of Eur., Human Rights Handbook No. 7, 2007).
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Rights Justifications on the legal conceptual level, this legal uncertainty makes 
it difficult (if sometimes not impossible) to draw a clear distinction between the 
two until a judicial decision on the matter is made.

Furthermore, the Court’s case law regarding positive obligations is also gen-
erally concerning cases where the State has failed to act and thus infringed the 
positive obligations through its omissions. In the case of Human Rights Justifica-
tions, the opposite will apply; the State has acted and explained or defended its 
actions through human rights. The problem that this poses is described through 
the example of the Swedish legislative proposal when positive obligations were 
invoked as a reason for legislation. The fact that the Court’s case law follows a 
logic the reverse of Human Rights Justifications, dealing with state omissions, 
legislative gaps or shortcomings, under-implementation or lack of effective 
application, not the limits of what the State can argue is a positive obligation 
when taking action, has the consequence that the case law on positive obligation 
offers little guidance as to determine the legality of a Human Rights Justification.

The Court generally has no competence to hear a case concerning a Human 
Rights Justification unless the claimant is arguing that the State has failed to 
comply with another obligation set forth in the Convention. The Human Rights 
Justification can only be tried if the action by the State infringes upon another 
obligation, under for example Article 8 of the ECHR and is brought to the Court 
by a claimant against the State in accordance with Article 34 of the ECHR. Fur-
thermore, from a more legal realist perspective one could even argue that only 
when a particular human rights justification is presented before the Court with 
respect to another right, is it possible to articulate a firm distinction between a 
human rights justification and a positive obligation. This is particularly evident 
in light of the diversity that characterizes the Court’s case law, as explained 
above.

Given the facts that:

(1)	� There is a lack of legal certainty of the scope of the positive obligations,
(2)	� There is a wide margin of appreciation in the field of positive obligations, 

and
(3)	� There is often a lack of judicial mechanism as to distinguish between posi-

tive obligations and Human Rights Justifications,

the concepts of positive obligations and Human Rights Justifications are not 
easy to separate within the European Convention system and not when used as 
a reason for legislation in national legal systems, even given the Convention’s 
strong judicial mechanisms and rich case law. Or As Dimitris Xenos states: 
“The Convention exists as an autonomous and independent legal authority, 
and the decisions of the Court are binding. This is, according to him, a crucial 
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element.”54 Thus, in Xenos view, positive obligations exist because the bind-
ing system of the ECHR exists.55 At its core, this gap gives rise to a grey zone 
wherein Contracting States may rely on positive obligations to justify their 
actions and decisions, while simultaneously evading judicial scrutiny under 
the very same obligations. This grey area constitutes a space where the State’s 
accountability and transparency are challenged at its very centre.

54	 Dimitris Xenos, Positive Obligations of the State Under the European Convention of Human 
Rights 3 (Taylor and Francis 2012), (Routledge Research in Human Rights Law).

55	 Dimitris Xenos, Positive Obligations of the State Under the European Convention of Human 
Rights 3 (Taylor and Francis 2012), (Routledge Research in Human Rights Law).
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